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PART I: CONTEXT AND PURPOSE OF REPORT
Introduction 
As of April 2018, the number of homeless children in Ireland was recorded at 
3,6891 representing 29% of national homelessness2 figures.  In light of these 
figures, renewed calls have been advanced both on an international and domestic 
level for policies which ensure homeless children are not left to languish in a 
position of rooflessness, or in unsuitable emergency accommodation for extended 
periods of time. There is ample evidence demonstrating that the damage suffered 
by a child who is homeless – in respect of the child’s physical, mental, and social 
development – can be profound. It is equally clear that emergency accommodation 
– B&B’s, hostels and hotels – are an unsuitable place for infants and children to 
live and develop, especially when children are residing in such accommodation  
for extensive periods of time.

The children’s charity Barnardos captures  
the sad reality of the situation: 

“	Life for a family in emergency 
accommodation is difficult. 
Eating, studying, sleeping, 
playing, dressing and clothes-
drying all happen within the 
same small four walls. Children 
share beds with their siblings 
and often their parents. 
Families live out of suitcases, 
having given away or stored 
many of their belongings, never 
settling, always aware that 
they may have to move on.”

The disruption that homelessness has on 
family life and childhood development and 
well-being is acute. Homeless children are 
vulnerable to a range of emotional problems, 
including anxiety, sleeplessness, aggression 

and withdrawal.3  There is an obvious risk  
that these conditions pose a clear threat to a  
variety of basic constitutional rights enjoyed 
by children- the right to bodily and mental 
integrity4, to basic educational development5, 
and the ability to enjoy a normal and stable 
family life6. Considering the potentially 
corrosive impact homelessness has on these 
basic rights- ones closely linked to basic 
human dignity, a concept which takes pride  
of place in our Constitution - it is crucial that 
those facing such situations have access to 
robust legal safeguards.

The purpose of this report is to critically 
evaluate the legal safeguards and redress 
mechanisms currently available to homeless 
children in Ireland; both those who are  
roofless and those residing in unsuitable 
emergency accommodation for extended 
periods of time. The report considers both 
judicial and administrative forms of redress 
and argues that these existing mechanisms  
are currently insufficient, and have proven 
inadequate to the task.
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Outline of report

PART I considers potential legal protections 
available to children who are homeless.  
This part shows that attempts to rely on the 
courts to vindicate the rights of homeless 
children has proven broadly ineffective.  
This is attributable to several factors:

1.	 The fact that there is no right to shelter 
– whether through-  
a) The Constitution, or  
b) Statute.

2.	 The fact the judiciary have shown a  
notable reluctance to second-guess public 
authorities in issues concerning housing  
& homelessness; and

3.	 the reality that there is no legal aid for 
housing and homelessness matters,  
which ensures accessing legal advice and 
representation for homeless families is 
extremely difficult in the first instance.

PART II examines non-judicial forms of 
redress, and considers the role of:

1.	 The Children’s Ombudsman, and

2.	 The Irish Human Rights and Equality 
Commission (‘IHREC’).

These are statutory bodies with responsibility 
for promoting human rights awareness and 
compliance in the State.

This part suggests that both bodies are 
potentially useful supplementary means of 
redress, and have shown admirable willingness 
to voice concern at the treatment of children  
in homelessness. However, we also suggest 
there are severe limitations to their  
substantive effectiveness.

In the context of the Ombudsman, this stems 
from the relatively weak nature of its statutory 
remedial powers. In respect of IHREC, while  
its powers are in theory quite ample, it is a 
relatively new body whose more extensive 
powers remain untested. IHREC’s statutory 
inquiry power, in particular, remains a 
potentially potent tool that could be employed 
to robustly assess the position of the many 
thousands of children who are homeless and 
residing in deeply unsuitable accommodation 
for rights compliance, and possibly affords  
a robust remedy.

PART III of the report concludes that there  
is currently a demonstrable gap in legal 
protection for some of the most vulnerable 
children in the state. The final section of the 
report considers best practices for protecting 
homeless children in other jurisdictions and 
proposes potential domestic legal reforms in 
light of same.
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PART II: LEGAL SAFEGUARDS  
FOR HOMELESS CHILDREN

(a) No constitutional right  
to shelter for homeless children  
in families

While there are several other constitutional 
rights which can be plausibly linked to those 
facing homelessness, namely, the right to 
bodily integrity7, the constitutional right  
of the person to protection8, and the State’s 
constitutional duty toward children,9 the  
courts appear unwilling to interpret existing 
constitutional rights in a manner to encompass 
or vindicate a right to basic shelter.

Right to Bodily Integrity

The right to bodily integrity was first 
recognised by the court in Ryan v Attorney 
General10, where the Supreme Court held  
that the personal rights referred to in A40.3.1  
of the Constitution are not confined to the 
enumeration of “life, person, good name, and 
property rights” in A40.3.2. The right to bodily 
integrity was recognised to fall within the 
category of ‘personal rights’ protected by  
the article. The right guarantees that “no 
mutilation of the body or any of its members 
may be carried out under the authority of the 
law except for the good of the whole body  
and that no process which is or may (…) be 
dangerous or harmful to the life or health of 
the citizen may be imposed (…) by the 
Oireachtas”11.

In O’Brien v Wicklow UDC12, the High Court 
appeared to suggest that a State failure to 
provide adequate accommodation or shelter 

may, in appropriate circumstances, amount  
to an infringement of this right. O’Brien 
concerned a claim by a Traveller family that 
the State, acting through the local authority, 
had a duty to provide serviced halting sites  
for them.

The evidence before the court was that the 
family were living in appalling conditions 
which were unfit for habitation. The High 
Court concluded that “the plaintiffs have a 
constitutional right to bodily integrity which  
is being infringed by the conditions under 
which they are living”13. 

However, in the highly influential decision in 
TD v Minister for Education14, several judges 
expressly signalled that the Constitution 
“could not be relied upon to protect implied 
socio-economic rights” like a right to shelter15. 
Murphy J noted:

“	With the exception of Article 42  
of the Constitution, under the 
heading “Education”, there are 
no express provisions therein 
cognisable by the courts which 
impose an express obligation on  
the State to provide accommodation, 
medical treatment, welfare or  
any other form of socio economic 
benefit for any of its citizens 
however needy or deserving.”16
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Murphy J also held that the right to bodily 
integrity established in Ryan did not “suggest 
the existence of any general right in the  
citizen to receive, or an obligation on the state 
to provide, medical and social services as a 
constitutional obligation”17. This decision was  
a strong signal that the “Irish courts… could  
not be relied upon to protect socio-economic 
interests that are not explicitly referred to in 
the Constitution or legislation”18.

The recent 2015 Supreme Court decision in 
O’Donnell v South Dublin County Council19  
in some respects represented a slight shift 
from this stance. In O’Donnell, the plaintiff  
was living in overcrowded accommodation  
that was unfit for human habitation and  
had a reasonable requirement for separate 
accommodation. Her disabilities ensured  
that she was also in need of different 
accommodation for medical or compassionate 
reasons. The plaintiff was also unable to meet 
the cost of the accommodation or to obtain 
other suitable shelter. The Supreme Court 
stated that the existing statutory obligations  
of South Dublin County Council had to be 
considered in light of constitutionally 
protected rights and values and the 

exceptional circumstances of deprivation  
in this case, which were known to the local 
authorities for a number of years. The  
Supreme Court accepted that the plaintiff  
was subjected to inhuman and degrading 
accommodation conditions, which 
compromised her rights to autonomy, bodily 
integrity and privacy under Article 40.3.

The Court noted that the housing authority 
“when faced with clear evidence of inhuman 
and degrading conditions, [had] to ensure it 
carried out its statutory duty”20 under the 
Housing Acts in a manner which respected  
the plaintiffs’ constitutional rights. The Court 
noted that while the authorities may have 
discharged their statutory duties to the rest  
of the applicant’s family, the evidence did not 
show that the County Council performed its 
statutory duty, towards the applicant- who  
had profound disabilities- “insofar as it was 
practicable” as the Constitution provides21.

The authority’s powers under s.10 of the 
Housing Act 1988 could have been exercised 
and executed with the aim of respecting these 
rights by making offers of financial assistance, 
having repairs carried out and/or lending a 

6
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second caravan so as to make temporary 
accommodation space for the plaintiff  
and her needs. The Court awarded the  
plaintiff damages for the breach of the 
respondent’s duties toward her.

The decision in O’Donnell recognises that  
the Constitution can, in extremely exceptional 
instances, place a positive obligation on State 
authorities to exercise their existing statutory 
powers in a manner which vindicates 
fundamental constitutional rights as far  
as practicable. In certain circumstances this 
may include a need to provide basic, adequate 
shelter. With regard to particularly vulnerable 
homeless children, it is at least arguable that 
local authorities may have to exercise their 
powers under s.10 of the Housing Act 1988 in a 
manner which vindicates their bodily integrity 
through providing adequate shelter. However, 
such a duty has not been elaborated upon in 
other cases involving homelessness22.

Right to Protection of the Person

The constitutional right of the person to 
protection in Article 40.3 has been held to 
protect both the physical person, i.e. one’s  
body and physical integrity23, as well as  
mental and psychological integrity as well.

In Kinsella v Governor of Mountjoy Prison24, 
 the applicant’s life was in danger amongst  
the general prison population. To protect him, 
the prison authorities kept him for 11 days in 
solitary confinement in an unfurnished padded 
cell that was used to observe those at risk of 
self-harm. He had no reading material, no radio 
or television, and no toilet facilities beyond  
a cardboard box. His only contact with the 
outside world was one six-minute phone  
call per day. The High Court said that these 
conditions violated his constitutional rights, 
and outlined the extent of the constitutional 
right of the person to protection as follows:

“  	 By solemnly committing the State to protecting the person, 
Article 40.3.2 protects not simply the integrity of the human 
body, but also the integrity of the human mind and personality

	 [O]ne does not need to be a psychologist to envisage the mental 
anguish which would be entailed by a more or less permanent 
lock-up under such conditions for an eleven day period.”25
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The applicant’s detention violated the basic 
minimum standards needed for the protection 
of his person, which included his mental 
integrity. The scope of this case law is 
unclear26. On the one hand the right could  
be limited to the determination of whether or 
not government private action actually attacks 
an individual’s physical or mental integrity-  
a negative duty not to interfere with the right. 
On the other it could be broader and extend  
to place a positive duty on the State to provide 
basic, adequate shelter for vulnerable homeless 
children whose physical and mental integrity 
are at risk.

The potential adverse impact of being 
homeless or residing in inadequate shelter  
on an individual’s mental and physical 
integrity is undoubtedly considerable, and the 
point is therefore certainly arguable27. However, 
for the moment the courts have been reluctant 
to entertain arguments based on this ground. 
Indeed, in a string of recent cases the Courts 
appeared unwilling to extend protection of the 
person to create a positive duty on the State to 
provide basic, adequate shelter28. 

The reality remains that there is no express 
constitutional right to shelter or housing for 
adults and children in Irish law. The existing 
legal landscape suggests that an implied right 
to adequate shelter may only in very limited 
instances be a necessary corollary of other 
constitutional rights, including the right to 
bodily integrity and the right of the person. 
However, for all intents and purposes there  
is no clear legal right to shelter for homeless 
families with children.

Childrens’ Rights Amendment

The insertion of Article 42A into the 
constitution has done nothing to alter this  
lack of constitutional protection. Although the 
provision has not received extensive treatment 
by the courts, in a number of cases the 
judiciary have appeared reluctant to apply 
some of its provisions beyond the bounds  
of family law proceedings. For example, the 
Courts have held that  the best interests 
requirements in Article 42A.4 does not 
apply to immigration decisions.29 

In several recent High Court cases concerning 
homelessness the applicants argued inter alia 
that Article 42A required local authorities to 
exercise their statutory discretion in a manner 
consistent with the constitutional rights and 
best interests of the child.30 These claims were 
unsuccessful, and on each occasion the Court 
did not engage in any detail with arguments 
made in respect of the applicants’ rights under 
42A, despite the potentially clear adverse 
impact of homelessness on the well-being  
of the applicants’ children in each case.

While the Courts have not definitively  
ruled on whether Article 42A may provide 
any additional protection for homeless 
children, thus far the amendment has  
had a muted impact.
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(b) No statutory right to shelter for 
homeless children in families

There is no statutory right to shelter or 
housing in Irish law for homeless children  
who reside with their families. The Housing 
Acts 1966-2014 and related Regulations relate 
to the right to apply and be considered eligible 
for social housing.31

The Child Care Act 1991 imposes a legal 
responsibility on the Child and Family Agency 
to provide for the care and welfare of children 
who can no longer remain at home32.  Section 5 
of the 1991 Act provides the Agency shall take 
such steps as are reasonable to make available 
suitable accommodation for the child who is 
homeless in its area, provided there is no 
accommodation available to him which he can 
reasonably occupy or no State care is received. 
However, this provision only applies where the 
child is not in the care of their parents. It would 
not encompass the majority of homeless 
children residing in a family unit.

Aside from this provision, families with 
children have a statutory entitlement to:

•	 Apply for social housing assistance33 and 
the right to be assessed for social housing 
assistance once they have applied34;

•	 Not to be discriminated against on the  
basis of gender, marital status, family status, 
sexual orientation, religion, age, disability, 
race, social welfare status or membership  
of the Traveller Community; 35

•	 Apply for an exclusion order if you are  
the victim of anti-social behaviour36; and

•	 Rights in relation to the procedure for  
a tenancy warning and eviction37.

Aside from these modest protections, the 
provision of shelter to homeless children 
residing with their family – whether emergency 
or permanent – is heavily discretionary.

Section 2 of the Housing Act 1988 provides 
that a person will be regarded as homeless if:

“
 

 

There is no accommodation 
available which, in the opinion  
of the local authority, the person 
could reasonably occupy, and in 
the opinion of the local authority, 
the person is unable to provide 
accommodation from your own 
resources; or if the person lives  
in emergency accommodation 
and, in the local authority’s 
opinion, is unable to provide 
accommodation from their own 
resources. ” (Emphasis added)

Section 10 gives local authorities discretionary 
power to provide for the accommodation needs 
of people who are homeless by making 
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arrangements with voluntary housing 
associations, by arranging accommodation,  
or through giving assistance or financial 
assistance as the authority considers 
appropriate. However, under these provisions 
the local authority is not obliged to provide 
neither settled nor emergency accommodation 
to those assessed as homeless. In other words, 
they have discretion to do so but no duty.

A string of very recent High Court decisions 
concerning local authorities and their statutory 
responsibilities toward homeless individuals 
underscore the breadth of this discretion and 
the lack of any right to shelter which the 
Courts can protect and enforce. The cases 
concerned are: Mulhare v Cork County 
Council38, Middleton v Carlow County Council39, 
Tee v Wicklow County Council40 and C v 
Galway County Council41. Despite their 
different facts, when considered together the 
cases demonstrate a very clear trend: the 
courts appear extremely reluctant to interfere 
with or second guess the discretion of local 
authorities in the discharge of their functions 
relating to housing.

Mulhare involved a challenge to the refusal of 
Cork County Council to provide for alternative 
accommodation more appropriate and 
accessible to the severe physical and  
medical needs of the applicant and her mother. 
The applicants also sought accommodation 
sufficiently proximate to the hospital they 
regularly attended for treatment. It was  
not disputed that the applicant’s current 
accommodation was deeply unsuitable  
for their needs. It was also accepted that  
the Council had offered to carry out 
refurbishment works to adapt the  
property to make it more accessible42.

The Court refused to grant an order directing 
the council to provide adequate housing to the 
applicants, or to order they be prioritised in the 
allocation of accommodation. In doing so, the 
Court strongly emphasised the expertise of the 
Council and the comparative lack of judicial 
competence over issues concerning the 
allocation of housing.

The Court held that while the allocation of 
housing by a local authority must be done  
“in accordance with the scheme of priorities 
and based on a reasonable and reasoned 
consideration of an application”, it was 
ultimately a matter within the “competence 
and expertise of the housing authority and it is 
not the function of the court to direct how that 
policy is to be applied in any particular case”43. 
The Court concluded that “great care must be 
taken by the courts in the making of any order 
that might preordain the application or direct 
the decision-making process of a local 
authority in its management of housing”44.

11



A similarly deferential approach was taken  
in Middleton, which concerned a challenge  
to the local authority’s determination that the 
applicant and her son were not homeless under 
s.2 of the Housing Act 1988. The applicants 
argued that they met the definition of being 
“homeless” as provided for in the Act and  
thus eligible for emergency accommodation 
pursuant to s.10 of same. The applicants  
had been living in a tent outside the local 
authority’s office in Carlow due to refusal  
of emergency accommodation by the County 
Council. The Respondent in turn argued that 
the applicants were not homeless as they could 
reasonably be expected to use alternative 
accommodation- in this case a family 
member’s home- while the applicants 
contended they only presented as homeless 
precisely because their relatives could no 
longer provide them with shelter. 

Expressly citing Mulhare, the Court again 
emphasised the need for deference when 
reviewing decisions of the local authority. 
Noting that s.2 and s.10 of the 1988 Act  
provide the Council with statutory discretion, 
the Court stated its own role “is limited”45.

The Court decided that the appropriate 
standard of review was that set out in  
O’Keeffe v An Bord Pleanala46. Under this 
standard, decisions of a statutory body will 
only be quashed if they are “fundamentally  
at variance with reason and common sense”, 
“indefensible for being in the teeth of plain 
reason” or “flagrantly” disregarded  
common sense47.

This standard meant that the Court’s 
jurisdiction was limited to reviewing “whether 
there was a rational basis for the decision of 
the respondent in the context of the provisions 
of the Act of 1988”48. The Court held the local 
authority’s determination that the applicant 
was not homeless and that she could rely on 
family and friends for accommodation support 
was not fundamentally irrational- despite the 
applicant’s strenuous insistence that she  
could not do so. 

The Court in Tee v Wicklow County Council 
also applied the deferential O’Keeffe standard, 
holding that the discretion of the Council could 
only be displaced where it was “arbitrary or 
capricious manner or in a manner that flies in 
the face of fundamental reason and common 
sense”49. The Court added that in dealing with 
issues such as the homeless crisis, the Council 
“dedicates particular officers to dealing with 
this issue on a daily basis who clearly possess 
significant expertise in this area to which the 
court should extend considerable deference”50. 
The Court held that the Respondent’s 
conclusion that the applicants were not 
homeless- because they could access 
alternative accommodation in Malaysia -  
was not at “variance with fundamental reason 
and common sense”51.

A similar tendency was displayed in C v 
Galway County Council52, which concerned  
a lone parent applicant and her five children 
from the Traveller community. One of the 
applicants had autism and other severe 
intellectual disabilities which required 
specialist medical treatment five days a week. 

11
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Two of the other applicant children had milder 
forms of intellectual difficulty. The applicants 
became homeless after they were evicted from 
private rented accommodation and were 
provided with emergency accommodation.  
The applicants were eventually offered 
transitional accommodation, but this was 
refused on the basis that the location meant 
that the applicant child with severe mental 
disabilities would not be able to attend 
treatment on a 5-days a week basis. Following 
this refusal, the Council withdrew emergency 
accommodation from the applicants. The 
applicants argued this withdrawal was in 
breach of the Constitution and European 
Convention on Human Rights Act 2003, 
particularly due to the fact most applicants 
were vulnerable children.

The Court rejected this argument and 
concluded that the Council’s decision was 
reasonable and not in breach of the applicant’s 
rights. The Court added that it “should be  
slow to interfere with the decision of expert 
administrative tribunals”, implying that the 
Council was such a body53. Notably, the Court 
in C v Galway did not consider or engage in 
any detailed arguments made in respect of the 
applicants’ rights under the Constitution and 
ECtHR Act 2003. In particular, the Court did 
not address the argument made under article 
42A, despite the fact the applicant’s children 
were clearly potentially adversely affected  
by the decision.

The judicial trend of extending O’Keeffe 
deference to local authorities makes successful 
challenges to exercises of statutory discretion 
considerably difficult, unless a decision is 
manifestly unreasonable or taken in bad faith. 
The Court’s consistent use of the O’Keeffe 
standard of review- which merely asks whether 
there was relevant materials for the public 
authority’s decision - is the most deferential 
standard of review, considerably more 
deferential than the proportionality test 
outlined by the Supreme Court in  
Meadows v Minister for Justice54. 

The Courts’ adoption of the O’Keeffe  
standard of review is significant as this 
standard has typically been reserved for 
decisions implicating “areas of special skill  
and knowledge, such as planning and 
development”, such as the decisions of  
An Bord Pleanála. This trend is likely to  
make successful challenges to exercises of 
statutory discretion touching on homelessness 
considerably difficult, unless a decision is 
manifestly irrational or taken in bad faith.  
The decisions also highlight starkly that there 
is neither a statutory nor constitutional right  
to basic shelter or housing in Irish law. 
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(c ) No Legal aid for housing and 
 homeless matters

Legal aid is essential in providing individuals 
with access to justice, especially in the legal 
enforcement of economic, social and cultural 
rights55. In the absence of any constitutional  
or statutory right to housing in Ireland, 
bringing judicial review proceedings is the 
only possibility left for an applicant to reverse 
adverse findings made by the local authority. 
Thus, it is of paramount importance that 
individuals are able to afford and initiate 
proceedings to review the decisions of local 
authorities. Legal aid is legislated through the 
Civil Legal Aid Act 1995. It provides a statutory 
basis for the Legal Aid Board whose primary 
function is to provide legal aid and advice  
in civil cases to persons who satisfy the 
requirements of the Act. Civil legal aid is 
largely restricted to matters of family law. 
Legal aid in the category of land dispute cases 
or conveyancing cases is explicitly prohibited. 

There are only two main exceptions to  
the exclusion of legal aid to be provided in 
housing issues. 1) Section 28 (9)(c)(iii) of the 
1995 Act provides for legal aid where a subject 
matter of a dispute is the applicant’s home, 
where the applicant either suffers from an 
infirmity of mind or body due to old age or to 
other circumstances, or may have been 
subjected to fraud, duress or undue influence 
in the matter and where a refusal to grant legal 
aid would cause hardship to the applicant. 2) 
Legal aid may also be provided for proceedings 
arising out of a dispute between spouses as to 
the title to or possession of any property and in 

respect of proceedings under the Landlord and 
Tenant Acts, 1967 to 1994 (insofar as they relate 
to residential property), the Residential 
Tenancies Act 2004 and a limited number of 
other Acts in accordance with section 28(9)(c)
(i) of the Civil Legal Aid Act 1995 as amended. 
In our experience, these exceptions do not 
cover the majority of complex legal issues 
faced by those who are homeless or at risk of 
homelessness. For example, a homeless family 
attempting to challeng a refusal of emergency 
accommodation by a local authority.  

Due to the lack of legal aid for housing and 
homeless matters, independent law centres 
such as Mercy Law Resource Centre and 
Ballymun Community Law Centre were set  
up in order to fill the void and provide quality 
legal advice, information and legal 
representation to empower disadvantaged 
individuals and promote greater access to 
justice.  However, these law centres are limited 
in their funding and their capacity to meet  
all the needs of the society. Robust statutory 
provision of legal aid is crucial to successfully 
tackle the problem of insufficient legal aid 
services for the most vulnerable. 
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“
 
 
 Local authorities have a  

discretion but no duty to provide 
emergency accomodation for 
children in families”



15

PART III: NON-JUDICIAL FORMS OF REDRESS

Apart from the option of bringing judicial review proceedings to 
quash the local authority’s decision, non-judicial forms of redress 
are available but their substantive effectiveness is in serious doubt. 

(i) Ombudsman for children

This statutory office was established under the 
Ombudsman for Children Act 2002. Its main 
functions are to protect the rights of children 
and young people in Ireland, investigate 
complaints about services provided to children 
by public organisations, and promote the 
rights and welfare of children through advising 
government on policy decisions. In recent 
years, the proportion of complaints relating  
to housing concerns increased year on year, 
doubling from 3% in 2014 to 6% in 201756. 81%  
of housing complaints relate to access to 
suitable housing, including local authority 
housing allocation, suitable housing for 
children with disabilities, emergency homeless 
accommodation, medical priority allocation 
and general transfer issues. Complaints can 
only be made to the Ombudsman if the 
complainant is not satisfied with the outcome 
of the internal complaints/appeals procedure 
of the body against whom the complaint is 
lodged. If legal proceedings have already 
commenced, the Ombudsman may not 
investigate such complaints. Any complaints 
must be made to the Ombudsman within 12 
months where the time starts to run from the 
date the decision is made, or action is taken  
or from the date that the complainant became 
aware that the decision or action occurred. 

Complaint findings of the Ombudsman for 
Children are not legally binding and most 
complaints are resolved at the preliminary 

examination stage. When complaints are  
not possible to be solved at the preliminary 
examination stage, the Ombudsman will write 
to the public body and advise them of any 
remaining concerns which still remain and 
potential links between their administrative 
actions and adverse effect on a child. The 
Ombudsman will then draft terms of reference 
and notify the public body of potential areas 
for investigation and ask for a response from 
the public body to the Ombudsman’s proposal 
to investigate. After the receipt of such 
response, the Ombudsman may decide to 
continue to a full investigation or if there  
is no case to answer, or if the issue has already 
been resolved, to end such investigation.

If the complaint has reached the final stage  
of the complaints process and investigation, 
and the Ombudsman makes a finding that 
there was a link between the public body’s 
actions and adverse effect on the child or 
children, recommendations will be made to  
the public body. The public body is not obliged 
to follow any such recommendations, however, 
failure to comply may result in a report drafted 
by the Ombudsman to the Houses of the 
Oireachtas. There are plenty of examples of 
successfully resolved complaints57 made to  
the Ombudsman which caused the public body 
to provide accommodation after preliminary 
examination had been initiated, but these also 
demonstrate the inaction of the public body 
before any such complaints were lodged. 
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The non-judicial form of redress provided by 
the Ombudsman for Children’s Office is only 
limited to making recommendations for public 
authorities regarding their decisions but no 
remedies are available to the complainant -  
the homeless child or their family. Their 
remedy is dependent on the public body’s own 
decision on whether to amend their previous 
practice and provide suitable accommodation 
after such complaint is lodged as there is no 
constitutional nor legislative duty to provide 
suitable and adequate housing. 

(ii) Irish Human Rights and 
Equality Commission (IHREC)

The IHREC is set up under the IHREC Act 
2014.58 Its functions include:

•	 Protecting and promoting human rights 
and equality.

•	 Encouraging the development of a culture 
of respect of human rights, equality, and 
intercultural understanding in the State.

•	 Promoting understanding and awareness  
of the importance of human rights and 
equality of the State.

•	 Encouraging good practice in intercultural 
relations, to promote tolerance and 
acceptance of diversity in the State and 
respect for the freedom and dignity of  
each person, and

•	 Working towards the elimination of  
human rights abuses, discrimination  
and prohibited conduct.

S10(2) of the 2014 Act sets out the specific 
functions that are intended to further the 
overall functions of the Commission as 
provided in s10(1). These specific  
functions include:

•	 Instituting legal proceedings in certain 
matters;

•	 providing practical assistance, including 
legal assistance, to persons in vindicating 
their rights and;

•	 conducting inquiries in accordance with  
s35 of the Act where it considers that there 
is evidence of (i) a serious violation of 
human rights or equality of treatment 
obligations in respect of a person or  
class of persons, or (ii) a systemic failure  
to comply with human rights or equality 
treatment obligations.

Thus far, no inquiries have been initiated  
by the IHREC and these powers remain 
untested. IHREC has been vocal in 
encouraging the government to bring  
its housing & homeless policy in line with 
international human rights best practice.59 
While this willingness to scrutinise and 
critique government policy is welcome, 
IHREC’s more robust statutory powers  
remain untried. Moreover, while it can 
admonish government for policy decisions 
which adversely impact human rights, IHREC 
can do little to compel state bodies to take 
active steps to redress human rights breaches. 
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PART IV: GAP IN LEGAL PROTECTION –  
A COMPARATIVE VIEW

(a) Scotland:

The right to housing is recognised in over 
eighty-one constitutions and several countries 
have statutory rights providing the right to 
housing. Scotland provides a prominent 
example of a statutory right to housing.  
Special provisions are contained with statutes 
in relation to protection for homeless children.  
Part II of the Housing (Scotland) Act 1987 as 
amended sets out a local authority’s duties  
to homeless people in Scotland. Individuals  
who apply to the local authority for homeless 
accommodation with dependent children have 
a statutory right to shelter. Local authorities 
have an additional statutory duty to have 
regard to the best interests of the applicant’s 
dependent children, and must ensure that 
accommodation provided for such a person  
is suitable for occupation by such children,  
so far as consistent with their best interests.

Scotland has also adopted a national 
programme –Getting It Right For Every Child 
(GIRFEC) – in considering the best interests  
of children facing homelessness. As a 
corporate and multi-agency approach is 
adopted in Scotland, local authority and other 
relevant agencies work together to best meet 
the needs of the individual child. It is noted  
in the guidance for local authorities that the 
responsibility for meeting the best interests  
of the child does not rest solely with the local 
authority section dealing directly with 
homelessness. Other organisations such as  
the Child Protection Committees, NHS Boards, 
police services, children’s reporters and the 
voluntary sector all co-operate and play key 

roles in identifying, supporting and protecting 
children experiencing homelessness60.

Scotland has banned the use of B&B 
accommodation for applicants who are 
pregnant or have children except in very 
limited circumstances, including:

1.	 where the applicant is homeless because  
of an emergency, such as a flood, or fire

2.	 the applicant have specifically asked to  
be placed in an area where there is no  
other temporary accommodation available 

3.	 homeless application was made outside 
normal office hours, or

4.	 the council does not have any suitable 
temporary accommodation for the 
applicant. Even if applicants with children 
were placed in B&B accommodation, the 
applicant should not have to stay there  
for more than 7 days.61 
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(b) England:

The recent adoption of Homelessness 
Reduction Act 2017 (in force from April 2018) 
creates a new duty to prevent homelessness  
for all eligible applicants threatened with 
homelessness in England62. Apart from this 
preventative statutory duty, housing 
authorities also have the duty to address  
any support needs of individuals who are 
homeless or at risk of homelessness and their 
family members, through coordinating with 
relevant agencies and departments. Similar to 
Scotland, England has restricted the use of  
B&B accommodation. It is unlawful for a 
council to use B&B accommodation for 
pregnant women or families with  
children for more than 6 weeks. 

A homeless applicant is also deemed to have 
priority need for housing assistance if he/she 
has dependent children who usually live with 
them and are unable to support themselves, 
including their own children, step-children  
or other children in their household. 

(c) France:

Like Scotland, France provides for statutory 
protection of the right to housing and has 
provided protective measures for children  
who are facing homelessness. French law 
creates categories of priority situations  
for allocating housing or accommodation. 
Guardians of at least one minor child, or 
guardians who have at least one dependent 
with a disability are explicitly classified as 
people with ‘priority housing needs’. Children 
are given express acknowledgement in the 
assessment of priorities for housing 
applications. People who are deemed  
“priority” by a mediation committee have a 
statutory entitlement to social housing support 
in a timely fashion, and can take legal action 
before an administrative court to have this 
right judicially enforced. Compensatory 
actions can also be taken, and the availability 
of a legal remedy has helped ensure the 
rehousing of over 100,000 households since 
the adoption of a right to housing in 200763.
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PART V:  KEY ISSUES AND RECOMMENDATIONS

Bridging the Gap in Legal Protection for homeless children in Ireland

The Irish Society for the Prevention of  
Cruelty to Children (ISPCC) has highlighted 
failures of the Irish state to protect homeless 
children in Ireland64. In their findings, they 
note that children in Ireland are worse off  
than children who are homeless in the UK  
due to fewer legal protections. Ireland does  
not have a constitutional or statutory right  
to housing. UK and France on the other  
hand have provided their children facing 
homelessness with a legally enforceable right 
to housing. England and Scotland have 
provided further protection as to afford their 
children a right to temporary accommodation 
and assistance. Over 3,600 children are living 
in emergency65 accommodation in Ireland and 
yet there is no statutory regulation of such 
accommodation. The use of bed and breakfast 
accommodation for families with children is 
banned in the UK. In contrast, although the 
‘Rebuilding Ireland’ plan has committed to 
ending the practice of using B&B as emergency 
accommodation in Ireland by 2017, the 
increased use of alternatives such as hotels  
and family hubs have difficulties similar to 
using B&Bs as emergency accommodation. 
Hotels and family hubs are similarly 
unsuitable and unsustainable for children  
as an emergency accommodation in the  
long term. 

 

Without time limitations for the use of 
unsuitable emergency accommodation for 
homeless children in Ireland, the average 
period spent by homeless families in 
emergency accommodation is ten and a  
half months66. This is likely to be longer than 
their peers in Scotland. Aside from concerns 
over a lack of legal time limits, the lack of  
clear minimum standards for emergency 
accommodation remains a concern, and  
safety guidance/voluntary codes for child 
safety in emergency accommodation have yet 
to emerge. In contrast, the use of hotels/ B&Bs 
in Scotland as emergency accommodation is 
subject to regulation on minimum standards  
of accommodation. 

Ireland’s failure to provide adequate  
and suitable temporary or emergency 
accommodation67 for homeless children has 
not gone unnoticed by international human 
rights bodies, and has attracted concerns  
from the UN Committee on the Rights of the 
Child in its Concluding Observations to the 
Irish government in February 2016 as well  
as criticism from the UN Special Rapporteur 
on Child Protection68. 

“  	
 

Children in Ireland are worse off than  
children who are homeless in the  
UK due to fewer legal protections.”25
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(a) UN Special Rapporteur’s Report

The UN Special Rapporteur’s report on human 
rights-based national housing strategies laid 
out 10 key principles of an effective rights 
based housing strategy, arguing that a  
strategy should:

1.	 Be based in law and legal standards.

2.	 Prioritise those most in need and  
ensure equality.

3.	 Be comprehensive and whole-of-
government.

4.	 Encourage rights-based participation.

5.	 Be accountable to budgeting and tax justice.

6.	 Have human rights-based goals and 
timelines.

7.	 Be open to accountability and monitoring 
mechanisms.

8.	 Ensure access to justice.

9.	 Clarify the obligations of private actors  
and regulate financial, housing and real 
estate markets.

10.	Implement international cooperation and 
assistance.

These principles could serve as useful 
guidelines to fill Ireland’s gap in legal 
protection of homelessness and more 
protection should be afforded to children 
experiencing or facing homelessness.

(b) Issues for consideration 

We offer the following recommendations as 
examples of reforms which would bolster legal 
protection for homeless children:

•	 Introduction of a human rights-based 
housing strategy to progressively realise  
the right to adequate housing for all. 

•	 Legal aid should be made available for 
homeless and housing matters. 

•	 Priority for applicants with children should 
be given as safe and secure accommodation 
is fundamental to well-being and family life.

•	 Statutory provision should also be made for 
the local authority to take into account the 
best interest of the child when discharging 
their functions. 

•	 Time limits should be imposed on the use 
of emergency or temporary accommodation 
for applicants with children as it has been 
demonstrated that the damaging impact of 
unlimited stay in emergency or temporary 
accommodation can be severe69. 

•	 Allow homeless families who are deemed 
homeless to choose whether to opt for the 
‘self-accommodation’ option70 or not. 

•	 Services provided to children living in 
emergency or temporary accommodation 
should be improved. Access to school, 
healthy food and clean water should  
be guaranteed.
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•	 Provide robust statutory based standards 
for the use of emergency accommodation  
to house children and families.

•	 Change from a welfare-based approach  
to a rights-based approach in both housing 
strategy and child protection. 

•	 Most importantly, to provide a base rock of 
legal protection a constitutional or statutory 
right to housing must be introduced. 

(c ) Conclusion

As Mercy Law Resource Centre has 
consistently maintained, a legally enforceable 
right to housing would not “give a key to a 
home for all”, but it would provide a 
“recognition that a home is central to the 
dignity of each and every person and a 
foundation of every person’s life”71. Such  
a right would also mean that the most 
vulnerable children and families in the  
state would be better able to vindicate their 
entitlement to the basic human rights which 
form the cornerstone of our constitution. 
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