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ABOUT MERCY LAW RESOURCE CENTRE 
Mercy Law Resource Centre (MLRC) is an independent law centre, registered charity and company limited 
by guarantee. MLRC provides free legal advice and representation for people who are homeless or at risk of 
becoming homeless. It also seeks to advocate for change in laws, policies and attitudes which unduly and 
adversely impact people who are at the margins of our society. 

VISION OF MERCY LAW RESOURCE CENTRE

Mercy Law Resource Centre’s vision is of a society where each individual 
lives in dignity and enjoys equal rights, in particular the right to a home, 
which is fundamental to each human being. MLRC’s vision is also of a 
society where every individual enjoys equal access to justice and legal 
recourse in order to vindicate those rights.

In that context, MLRC’s clients are local authority tenants, people who are homeless or at risk of becoming 
homeless and people in receipt of social housing support. They include people trying to move away from 
homelessness who may be struggling with issues often linked to homelessness such as addiction, leaving 
prison, mental illness, relationship breakdown and domestic violence. 

MLRC provides five key services: free legal advice clinics; legal representation in the areas of homelessness, 
housing and related social welfare law; legal support and training to organisations working in the field of 
homelessness; policy advocacy arising from our casework; and a client befriending service. 

MLRC’s ethos recognises the dignity of each person. MLRC seeks to ensure that all people are treated with 
respect and compassion and are enabled to achieve their full potential as human beings. MLRC is committed 
to the principles of human rights, social justice and equality.

MLRC has built strong working relationships with organisations working in the field of homelessness and 
housing. Partnership and working in collaboration with others is at the heart of MLRC’s approach. 
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INTRODUCTION
MLRC has provided legal advice and representation to individuals and families facing housing difficulty since 
2009. Over the last ten years, MLRC has provided legal assistance to over 11,000 individuals, including 1,611 
in 2019 alone. In 2020, our solicitors responded to an average of 25 new legal queries each week. MLRC has 
provided advocacy support and legal information and advice to those clients. MLRC has also frequently 
provided full legal representation in public law cases, acting for clients in their legal challenges of decisions 
made by public bodies, most frequently housing authorities. MLRC uses this casework experience to inform 
our policy positions and recommendations. 

In the course of this work, and particularly since 2015, MLRC has noted the increasing numbers of individuals 
and families from minority groups accessing our service. This includes Irish nationals who are of ethnic 
minority and non-Irish nationals from both EU and non-EU countries. We have provided legal advice and 
representation to members of the Traveller community and the Roma community, who have presented with 
the most acute and urgent legal issues. As of October 2020, 65% of those clients to whom MLRC is providing 
legal representation were from minority groups. 

This report is based on our extensive casework experience working with individuals and families from 
minority groups. It includes our own analysis of the legal framework that applies to issues of housing and 
homelessness in Ireland, based on our wide-ranging experience and expertise in that niche area. For the 
purposes of this report, minority groups includes non-white Irish and encompasses non-Irish nationals, 
naturalised Irish nationals, members of the Traveller community and those of Roma ethnicity. 

This report examines several existing legal barriers for minority groups in Ireland in accessing housing services, 
whether viewed in terms of admission to the social housing list or access to emergency accommodation 
for homeless persons. It also considers the potential impact and benefits of the Public Sector Equality and 
Human Rights Duty to effect change in this area. 

MLRC is grateful to the Irish Human Rights and Equality Commission (IHREC) for supporting our research and 
publication of this report. 

CONTEXT 
The rate of homelessness in Ireland has increased dramatically in recent years. In November 2019, a record 
10,514 people were identified as homeless in Ireland,1 and in June 2019, at an Oireachtas Committee on 
Housing, it was reported that the housing crisis is expected to get worse over the coming four years.2 The 
latest statistics indicate that 8,484 people were identified as homeless in Ireland, including 1,034 families; 2,452 
of these were children.3

In responding to these issues, successive governments have developed procedures to regulate access to 
both social housing and emergency accommodation which, as will be shown, have an adverse effect on the 
housing interests of minority groups in particular. This is in an overall context where minority groups are 
disproportionately impacted by homelessness and housing adversity. 

As highlighted in MLRC’s recent publications, ethnic minorities face specific barriers to access housing and 
homeless services.4 This finding is also reflected in a recent study conducted by the Irish Human Rights and 
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Equality Commission and the Economic and Social Research Institute.5 This 2018 IHREC study found that black 
people are five times more likely to report housing discrimination than white people.6 Furthermore, non-
white Irish nationals are 1.7 times more likely to experience housing deprivation than Irish nationals, and 2.5 
times more likely to live in overcrowded housing than Irish nationals.7 

Non-Irish nationals are particularly susceptible to homelessness. A report by the Dublin Region Homeless 
Executive on families who entered homelessness in Dublin in 2016 and 2017 highlighted that 33% entering 
homelessness during 2017 were headed by a non-Irish national.8 This compares unfavourably with the fact 
that non-nationals make up 11.6% in the general population.9 The 2016 census found that 14% of the homeless 
population comprised of non-Irish nationals.10 The strong reliance of migrant-headed households on the 
private rented sector has been considered one explanation for this over-representation.11

Reports also confirm that members of the Traveller Community are over-represented in the homeless 
population, and face discrimination in respect of accessing adequate housing. One 2018 report published by 
IHREC noted: 

“�while they represent less than 1 per cent of the Irish population they make up 9 per cent of the 
homeless population. Travellers also experience the highest levels of discrimination: they are almost  
ten times as likely to report discrimination in access to housing as the White Irish population, even 
after education and labour market status are held constant.”12

Similarly disquieting statistics for the Roma Community document that 6% of the Roma population in Ireland 
is homeless and almost 45% have had a previous experience of homelessness.13

This report will expand upon and analyse the barriers faced by ethnic minority groups in accessing housing 
provision, and will make relevant recommendations for policy and legal change to improve housing access for 
these groups. With regard to accessing social housing, the impact of Circular 41/2012, the ‘local connection’ 
test, ‘normal residency’ and ‘alternative accommodation’ tests in the Social Housing Assessment Regulations 
2011 will be discussed. In regard to provision of emergency accommodation to homeless persons, three forms 
of accommodation where access of minority groups can be particularly challenging will be examined, namely: 
one-night only accommodation, self-accommodation, and family hub accommodation. Following this, we 
explore the potential for the Public Sector Equality and Human Rights Duty to affect change in this area, and 
ensure greater efforts are taken to make the housing services accessible to all.
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In this section, we examine the impact of Departmental Housing Circular 41/2012.14 This 
Circular was issued by the Department of Housing, Planning and Local Government 
in December 2012,15 to all housing authorities in the State, to provide ‘advice when 
considering whether to accept an application for social housing support from a non-Irish 
national.’16 Under the Housing Act 2009, housing authorities are empowered to provide 
social housing, subject to an eligibility assessment.17 The specifics of this assessment was 
expanded upon in the Social Housing Assessment Regulations 2011.18 The purpose of the 
Circular is to provide further advice to housing authorities, specifically on applications 
for social housing support by non-Irish nationals.

(a): What does the Circular say?
The Circular advises that Irish and UK nationals should be considered for social housing support without any 
residency or employment requirements.19 For EEA nationals however, the Circular recommends that housing 
authorities consider applicants for assessment only if they are currently employed in the state, unable to 
work due to illness or accident, or currently registered as a job-seeker after having been employed for longer 
than one year.20

For non-EEA nationals, the Circular proposes adopting several criteria, depending on the circumstances of 
the applicant. For a non-EEA spouse of an Irish citizen, their application should be joined to that of their Irish 
spouse. Further, for a non-EEA spouse of an EEA citizen, if their spouse satisfies the criteria proposed above, 
they ought to also be considered for social housing provision.21 

The Circular recommends that asylum seekers are not considered for social housing support during their 
period in the asylum process.22 Refugees or persons granted subsidiary protection are recommended 
for consideration for social housing, alongside their spouses and family members approved for family 
reunification.23 Further, if a non-EEA national parent of an Irish citizen child that is emotionally and financially 
dependent upon the parent applies for social housing assistance, the Circular advises that the housing 
authority accept their application provided the non-EEA national has a Stamp 4 visa.24

Finally, the Circular advises housing authorities on how to process applications for social housing by non-EEA 
national applicants who do not satisfy the above criteria. For this group, the Circular advises that housing 
authorities should only process applications where the applicant has either: 

An aggregate of five previous years of reckonable residence, with a current valid stamp OR

Any length of previous valid residence in Ireland over the last five years, with a current valid stamp that would 
permit their continued residence for five of the previous eight years.25
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(b): Difficulties arising from the Circular
There are two significant and related problems with this Circular which have made it a barrier for minority 
groups seeking to access social housing. Firstly, in content it does not provide accurate and sufficient guidance 
to housing authorities on how to process social housing claims by non-Irish nationals because it is out of date 
and does not cover all immigration categories. Secondly, and more significantly, the Circular is not law, and yet 
it is often relied on by housing authorities as justification for refusing to accept social housing applications 
from non-Irish nationals and also, troublingly, from accessing emergency accommodation. Both of these issues 
will be examined in turn, with case studies to illustrate the problems arising.

In the first place, changes to Irish immigration law since 2012 are not reflected in the Circular. Non-EEA 
nationals who have had either a Stamp 1G or a Stamp 4 permission under the Immigrant Investor or Start Up 
Entrepreneur Programmes, to reside in the state, are not mentioned in the Circular. Furthermore, non-EEA 
nationals that entered Ireland as a result of human trafficking undergo a discrete procedure for determining 
residence which is not referred to in the Circular.26 

As a result, the Circular cannot provide guidance on whether the duration to which they were entitled 
to reside in Ireland under these schemes should be considered when determining whether to accept an 
application to the social housing scheme. 

On the matter of EEA nationals, there are further issues with the Circular. It grounds its advice for processing 
claims from EEA nationals in secondary legislation which was repealed and replaced in 2015.27 It also advises 
that only EEA nationals who are either working in Ireland at the time of application or who have previously 
worked for a period of 12 months and are no longer capable of doing so due to illness or involuntary 
unemployment should be considered for social housing. 

These criteria concern the right of residence in the State and are not identified as criteria for qualification for 
access to social housing support in the 2006 legislation which the Circular is meant to supplement. They are 
also at variance with EU law, including the Directive with which the Circular is alleged to be complying. 

That Directive guarantees EEA nationals that have exercised their free movement rights and become lawfully 
resident in another Member State the right to equal treatment with regard to entitlement to social assistance 
as nationals of that Member State for a minimum of three months (longer upon compliance with listed 
criteria).28 

Additionally, the circular fails both to recognise the rights of EEA national family members to reside alongside 
an EEA national who is working,29 and of EEA nationals studying in Ireland to reside in the country, along with 
their family members, for the duration of their education.30
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These issues with the content of the Circular would not be as problematic as they are if it were not for 
the second issue: the manner in which the Circular is being applied. Arguably, the Circular does not have a 
firm legislative basis. It is advice from the Department of Housing to housing authorities on how they may 
consider exercising their lawful discretion when processing social housing applications.31 

Whilst Section 4 of the Housing (Miscellaneous Provisions) Act 2009 provides that the Minister may ‘give 
general policy directions in writing to a housing authority in relation to the performance by the housing 
authority of any of its functions under the Housing Acts 1966 to 2009’, the Circular does not cite this Act 
or any legislation, nor was the Circular published by the Minister.32 Therefore, it is at best unclear whether 
or not the Circular is legally binding. Nevertheless, it has frequently been applied inflexibly, akin to primary 
legislation.33 It should be noted that a circular cannot fetter the discretion of a statutory body as has been 
determined in the context of social welfare law.34 

This inflexible application of the advice in the Circular has led to non-Irish nationals being excluded from 
the social housing list without legal justification. In addition to persons with lawful rights of residence in 
the State who are affected by the Circular, those who have lived in Ireland unlawfully without regularising 
their immigration status for years are also precluded by this Circular from accessing the housing list. These 
examples raise concerns that housing authorities or the Minister for Housing are making decisions on access 
to housing supports based on the immigration status of an applicant notwithstanding the Minister for Justice 
acquiescing to the presence of these residents in Ireland.

Mercy Law Resource Centre has frequently encountered cases of non-Irish nationals being refused admission to 
the social housing list based upon this Circular. Cases arise most frequently in relation to EU nationals. In practical 
terms, MLRC has noted that when an applicant does not fit clearly within one of the categories of the Circular 
they are simply turned away at the desk without their social housing application being properly assessed. This 
is contrary to the statutory obligation on local authorities to assess all applications for social housing support.35 
Such a practice of turning applicants away without proper consideration is therefore unlawful, highlighting a 
further problem with the day-to-day application of the Circular.

CASE STUDY
MLRC represented a family of five who were non-Irish nationals and who had lived in the 
State for 14 years. The head of the household had resided in the State on Stamp 2 immigration 
permission and in that capacity had worked part-time and been entirely financially self-
sufficient. She subsequently regularised her status to Stamp 4 permission through the student 
probationary extension scheme but did not have the requisite five years Stamp 4 permission as 
referenced in Circular 41/2012 at the point of making an application for social housing support. 
The application was refused and it was only after detailed legal submissions were made on 
behalf of the family that they were accepted as eligible for social housing support. This finding 
of eligibility subsequently enabled the family to exit homelessness and move on with their lives 
after a traumatic period of instability and uncertainty.36

In MLRC’s casework experience, EEA nationals are refused access to the social housing list for various reasons. 
Some are refused admission to the social housing list due to not being in employment for one year, or while 
having children in full-time education within the State.37 In another case, a non-EEA national who had been 
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lawfully resident for over 13 years was refused admission to the list due to not having residency status for five 
years as advised by the Circular. 

These cases were ultimately resolved in favour of MLRC’s clients, but the fact that these issues arose is 
reflective in itself of the problems arising from applying the advice of the Circular inflexibly. The applicants 
themselves are hugely disadvantaged in circumstances where they must rely on specialist legal intervention to 
enable them to overcome these barriers to access social housing. 

CASE STUDY 
MLRC acted for an EU national and her family whose housing application was refused on the 
basis of the Circular, despite the fact that she had resided lawfully in the State for twelve years 
and had previously been on the housing list on the basis of a joint application with her husband. 
Our client had arrived in the State as a minor and was a dependent on her mother, who was 
living and working in Ireland. Our client subsequently married and had two children with her 
husband, who was also an EU national. The family made a successful application to go on the 
housing list; at that stage, the husband was in employment. The relationship subsequently 
broke down due to domestic violence. Our client made an application to go on the housing 
list in her own name, but was refused on the basis that she did not have sufficient Pay Related 
Social Insurance (PRSI) contributions and by extension, sufficient work record. The decision 
ultimately relied on the Circular and in its decision letter, the housing authority contended that 
it was bound to apply the provisions of the Circular and could not exercise any discretion. Legal 
proceedings issued, with the matter settling in our client’s favour, such that she was deemed 
eligible to go on the social housing list and was able to access social housing supports.38 

The Circular has also been relied upon to refuse access to emergency accommodation for non-Irish nationals, 
notwithstanding that its legal force is unclear nor applicable to emergency accommodation provision, which 
is governed by section 10(1) of the Housing Act 1988.39 Instances of this problem are explained and explored 
below. 

It is evident from MLRC casework and these particular examples that both the content and application of the 
Circular 41/2012 have obstructed non-Irish nationals accessing the social housing list. The overall premise of 
the Circular is lawful residence and it pre-supposes such a right of residence by stipulating certain categories 
of immigration status. However, the Circular’s outdated and inaccurate content undermines that overall 
premise. A number of measures may redress these issues.

If this Circular is to remain in place a starting point for addressing the concerns raised in this report should 
be to update its contents in such a manner as to ensure its overall accuracy. Further consideration should 
be given to the purpose the Circular serves and its overall legislative authority, given that there is no clear 
statutory basis for the application of such a policy. 

The absence of a clear statutory basis gives greater impetus to the need for clear guidance to and training of 
housing authorities so they are better equipped to properly apply the Circular as a guidance-only document, 
and to exercise their discretion when appropriate. Until this happens, this Circular will continue to operate 
as a barrier to accessing housing for applicants who are unlawfully precluded from admission to the social 
housing list and left in a position of serious housing vulnerability. 
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Housing authorities are authorised under the Housing (Miscellaneous Provisions) Act 
2009 to regulate, maintain, and facilitate the provision of social housing.40 The Social 
Housing Assessment Regulations 2011 provide legal instructions for how housing 
authorities are to assess applicants for social housing. Regulation 5 stipulates that a 
household applying for social housing support shall either apply to the authority for 
the functional area in which the household normally resides, the authority in which 
the household has a local connection, or the authority that agrees at its discretion to 
assess the household’s application. 

The requirement to show that an applicant ‘normally resides’ in a local authority area has, on occasion, created 
difficulties for minority groups. It is noteworthy that there is no definition of what constitutes normal residence. 
In some cases, in the experience of MLRC, applicants are required to provide excessive evidence of their 
residence in the functional area of the local authority, over and above what might be reasonably required. For 
example, housing authorities have previously not accepted a period of six months’ residence in the functional 
area as sufficient to evidence normal residence. 

Such an approach has the effect of excluding certain applicants in a local authority area from accessing the social 
housing list.41 In the experience of MLRC, this disproportionately affects Traveller applicants who are seeking to 
access social housing, particularly those residing in caravans who may be criminalised under trespass legislation.42

If a housing authority refuses to accept that Travellers who are living in an unauthorised site are ‘normally 
resident’ in the functional area of the housing authority where that site is located, the effect of that refusal is to 
potentially make Traveller applicants not ‘normally resident’ anywhere. This completely excludes such applicants 
from one of the three categories under Regulation 5 of the 2011 Regulations.

The ‘local connection’ requirement within social housing provision
If an applicant is not normally resident in the functional area of the housing authority, Regulation 5 stipulates 
that a household applying for social housing support can apply in the authority in which the household has a 
local connection. To determine whether a ‘local connection’ exists, the housing authority shall, per Regulation 6, 
consider whether:

(a) 	 a household member resided for a continuous 5-year period at any time in the area concerned, or 

(b) 	 the place of employment of a household member is in the area concerned or is located within 15 
kilometres of the area, or 

THE ‘NORMAL RESIDENCY’ 
REQUIREMENT WITHIN SOCIAL 
HOUSING PROVISION 
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(c)	 a household member is in full-time education in any university, college, school or other educational 
establishment in the area concerned, or 

(d) 	 a household member with an enduring physical, sensory, mental health or intellectual impairment is 
attending a medical or residential establishment in the area concerned that has facilities or services 
specifically related to such impairment, or 

(e) 	 a relative of a household member resides in the area concerned and has resided there for a minimum 
period of 2 years. 

The rationale of a ‘local connection’ test is to spread the responsibility for providing social housing around the 
state, to thereby avoid overloading housing authorities in areas with already high populations, such as Dublin 
and Cork. 

Such tests are common, but not universal, across Europe. Thirteen European countries contain some form 
of local connection rules for social housing, according to the European Observatory on Homelessness.43 
The duration of stay necessary to show a local connection vary both between states and within states. For 
example, ‘in Austria, there is marked variation in the time required to establish a local connection, literally 
ranging from one day to five years, dependent on the region in which a homeless person seeks social housing.’ 
In Denmark, by contrast, no local connection is necessary to access the social housing list if the applicant 
is in urgent need of accommodation. Germany and Portugal are moving away from a reliance upon local 
connection tests.44 

As noted by FEANTSA during its successful challenge before the European Committee of Social Rights to the 
Dutch usage of a local connection test in regard to emergency accommodation: 

‘�migrants of all kinds, regardless of whether regular or irregular, are often not able to establish a local 
connection [and] the criterion is frequently unfulfilled by Roma and members of other marginalised 
groups, if they do not possess the necessary identity documents.’45

While housing authorities have a discretion to assess applications if the local connection test is not satisfied, 
the expectation of a local connection to the housing authority area to which the applicant applies constructs 
a barrier to non-Irish nationals and to ethnic minority Irish nationals, including Travellers.46 

This cohort, therefore, faces particular barriers under the social housing assessment where the housing 
authority does not exercise its discretion properly. Ethnic minority applicants are less likely than a white Irish 
applicant to have lived in any housing authority area for five continuous years; they are also less likely to have 
relatives or household members living in a housing authority area for the previous two years. This cohort, 
therefore, faces particular barriers to accessing the social housing assessment and, in some instances these 
barriers have led to minority groups being excluded from accessing the social housing list.47

Discrimination by public authorities on the basis of race or membership of the Traveller community, among other 
grounds, is unlawful, under Article 40.1 of the Constitution, and, more specifically, under the Equal Status Acts 
2000-2018 (Equal Status Acts).48 Discrimination can be both direct – `where someone is treated less favourably than 
another person on the basis of their race; or indirect – where a racial group is placed at a particular disadvantage 
compared with other racial groups due to a provision which purports to apply to every racial group in the same 
way but has a worse effect on a particular racial group than the others and the provision cannot be considered as 
objectively justifiable.49
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The Court has held that race, for the purposes of the Equal Status Acts, includes groups with a common 
culture, a common geographical origin, or being a minority or dominant group within a wider community.50 

By this standard, discrimination against non-Irish nationals and ethnic minority Irish nationals constitutes 
discrimination on the basis of race. 

Given that these groups are placed at a particular disadvantage by the local connection test, due to their 
ethnic origin being outside of Ireland or, in the case of the Traveller community, due to their nomadic 
lifestyle, the local connection test contained in Regulation 5(b) of the 2011 Regulation appears to be the type 
of policy that the concept of indirect discrimination in the Equal Status Acts is designed to combat. 

Furthermore, the Equal Status Acts states that ‘a person shall not discriminate in providing accommodation or 
any services or amenities related to accommodation,’51 unless there is an ‘enactment or rule of law regulating 
the provision of accommodation.’52 Additionally, the Equal Status Acts does not apply to any action required 
under any enactment.53 As such, it does not appear that the Equal Status Acts provide a remedy to applicants 
for social housing support who, because of their ethnic origin or membership of the Traveller community are 
less likely to meet the local connection test. 

It is of note that the local connection test is not a conclusive barrier to applications for social housing 
support. Whilst housing authorities must accept applications where the applicant normally resides or has a 
local connection to the authority, housing authorities also have discretion to accept an application where 
these conditions are not met. It is in exercising this discretion that the Equal Status Acts precludes the local 
authority from discriminating.54

Recently, the Court of Appeal in the United Kingdom held that a ten-year local connection requirement in a 
council’s allocation scheme indirectly discriminated against Travellers and non-UK nationals, as both groups 
are placed at a disadvantage in satisfying this requirement due to recency of arrival in the jurisdiction, or the 
nomadic nature of their culture.55 It should be noted that the local connection test in this case was contained 
in the allocation scheme and not the governing secondary legislation. Under the Equal Status Acts in Ireland, 
only the former could be challenged since the latter constitutes an enactment.56 

As well as the Equal Status Acts, Article 40.1 of the Constitution guarantees non-discrimination on the basis of 
protected characteristics including race ethnic origin.57 In Fitzgerald v Tipperary North Riding County Council, 
Hanna J indicated that treating Travellers in some way differently from other citizens in relation to the 
allocation of public housing would infringe Article 40.1.58 It has recently been affirmed that non-citizens can 
avail of the protection guaranteed by Article 40.1,59 and that the Article proscribes indirect discrimination.60 

In as much as the local connection test in its application treats different groups differently on the basis of 
ethnic origin, provided this can be shown with the use of a comparator, an arguable case that the test is 
unconstitutionally discriminatory can be made.61

MLRC has observed the detrimental impact of a strict application of the local connection requirement on 
ethnic minority clients. 
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CASE STUDY
MLRC recently represented a family of eight who were non-Irish nationals, refused access to 
the housing authority’s social housing list on the basis that they did not have a local connection 
to the authority’s functional area. MLRC challenged this, arguing that the father of the family 
worked as a contract worker consistently within the functional area of the local authority from 
the date of the submission of the housing needs assessment form. Payslips were provided in 
support of this. MLRC made legal submissions to the local authority when the matter could not 
be resolved informally. In those submissions, MLRC argued that the housing authority’s decision 
amounted to an error of law and fact, and a breach of the family’s right to fair procedures. 
It was primarily argued that there was a clearly established local connection, and even if the 
local authority did not accept that, it could exercise its discretion to conduct a social housing 
assessment under Article 5(c), Social Housing Regulations 2011. It was argued that an exercise of 
discretion was particularly appropriate in the case, given that the housing authority had been 
providing the family with access to emergency accommodation and that the family were forced 
to endure many months of chronically unstable emergency accommodation even when they had 
a new-born infant. Following these representations from MLRC, the housing authority reversed 
its earlier refusals and determined that the family did meet the local connection test. The family 
were deemed eligible for the housing authority’s social housing list, with their time on the list 
backdated to when they first made their application.

MLRC has further noted that, on occasion, applicants have been denied access to emergency homelessness 
accommodation because they have no connection to the housing authority. This occurs notwithstanding the 
fact that the legislation relating to emergency accommodation has no comparable statutory local connection 
or residency requirements or test. This issue is explored further below. 

There is a recognisable rationale of a local connection test to enable a beneficial distribution of social 
housing provision across housing authorities in the state. However, its rigid application and the reluctance 
of housing authorities to exercise discretion when the test is not met presents as an obstacle to minority 
groups accessing both social housing and even emergency accommodation. The apparently neutral test may 
be found to be unlawfully discriminatory against these groups to the extent that it disproportionately affects 
members of minority groups, either due to their recent arrival in Ireland or their nomadic culture. 

It is therefore recommended that the test be clearly and consistently treated by housing authorities as 
discretionary rather than conclusive. Consideration should be given to issuing of guidance to housing 
authorities on the proper exercise of discretion, and that such guidance should highlight the particular burden 
that this test can impose on minority groups. 



13

Regulation 22 of the Social Housing Assessment Regulations 2011 provides that 
an applicant is ineligible for social housing support if they have alternative 
accommodation (other than accommodation currently occupied by the household)62 
that could reasonably be expected to be used to meet the housing need, either 
through occupation or by selling the accommodation and using the proceeds to 
secure suitable accommodation for the applicant. This seeks to ensure the social 
housing stock is not reduced by providing accommodation to applicants who can 
source their own accommodation. 

Whilst this Regulation serves a merited purpose, a practice has developed such that the manner in which it 
is applied disproportionately and unfairly affects non-Irish national applicants and presents an obstacle to 
accessing the social housing list. This barrier arises from a practice whereby non-Irish nationals or applicants 
from ethnic minority backgrounds are frequently required to provide evidence in relation to non-ownership 
of property abroad, which would not be asked of a white Irish applicant. This evidence is sought by the 
housing authority apparently in relation to this regulation and in order to satisfy the housing authority that 
there is no alternative accommodation available to that applicant. 

From MLRC’s casework experience, it appears that from around 2015, social housing applicants who were non-
Irish nationals or who were naturalised Irish nationals were requested by some housing authorities to provide 
evidence that they did not own property in their country of origin. This arose even in circumstances where 
the applicant had not declared any property ownership on the original application form, which includes a 
question specifically on this aspect.

The application of Regulation 22 in this manner therefore imposes a barrier to accessing social housing for 
non-Irish nationals and ethnic minority applicants. It can be distinguished from a situation where an applicant 
in fact owns property; here, an applicant must procure documentation proving a negative: showing that they 
do not own property. 

It would be difficult, if not impossible, to source such a document in Ireland, for example from the Property 
Registration Authority. Sourcing such documentation for some minority applicants is onerous and financially 
demanding for an applicant, particularly for applicants from countries with poorly functioning administrative 
systems. Sourcing such documentation may be impossible for other minority applicants. 

THE ‘ALTERNATIVE 
ACCOMMODATION’  
REQUIREMENT WITHIN SOCIAL 
HOUSING PROVISION
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A housing authority frequently requests what is described as ‘an affidavit’ from an applicant to state the 
position in relation to non-ownership of property abroad, particularly in circumstances when the applicant 
has informed the housing authority that no other evidence is available. Such a statement is in fact made by 
way of statutory declaration. An applicant then faces an additional barrier to resolving this issue as they are 
likely to then require the support of an advocate or support worker to draft the declaration and a practicing 
solicitor to swear the document. 

It is open to housing authorities to determine an applicant qualified for limited forms of social housing 
support even when they are unable to establish for the moment whether or not alternative accommodation 
is available to that household.63 MLRC has only seen that provision relied on in respect of Irish national 
applicants. 

It is noteworthy that in MLRC’s experience, Irish nationals applying for social housing have rarely been 
required to provide documentation to the housing authority evidencing non-ownership of property, 
notwithstanding that they too may own property, either in Ireland or overseas. For Irish nationals, such 
ownership ordinarily arises in the context of relationship breakdown and shared ownership of a family home, 
which has yet to be resolved through family law proceedings. It is only in these instances that MLRC has seen 
housing authorities rely on the provision permitting the authorities to provide social housing support to an 
applicant notwithstanding that he or she owns property. 

This trend thus does not impose an onerous burden on all applicants to demonstrate they do not have 
alternative accommodation, but affects non-Irish nationals or naturalized Irish citizens exclusively, on the 
ground of their nationality and/or race. By including this condition not specified in the legislation in order to 
access the social housing list, the local authorities are potentially acting ultra vires and imposing a new criteria 
on non-Irish national applicants without lawful basis.

CASE STUDY
MLRC provided legal assistance to a homeless family refused access to homeless 
accommodation. The household members were naturalized Irish citizens. In the course of 
resolving the refusal of homeless accommodation to the family, MLRC also provided advice 
with respect of the application for social housing support. The housing authority’s response to 
the housing application was to request that the applicant provide a letter from her country of 
origin, which was Nigeria, confirming that she did not own any property there. MLRC advised the 
family in relation to the absence of any statutory basis for requesting such a document. Anxious, 
however, to resolve this further obstacle preventing the family from accessing social housing 
support, the main applicant contacted a lawyer in Nigeria to obtain an affidavit in relation to 
her non-ownership of property. The affidavit was entitled ‘affidavit of no asset’ and was sworn 
by her sister, confirming that the main applicant did not own any property or assets in Nigeria. 
It was stated to be sworn to at the High Court Registry in the main applicant’s home state. The 
applicant paid a fee to facilitate the affidavit and incurred considerable stress in obtaining the 
document. The housing authority subsequently determined the applicant’s housing application 
favourably, despite the probative value of the affidavit being unclear. Meanwhile, the applicant 
bore the significant logistical and financial burden of obtaining the document. 
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There has been little consideration of this aspect of the regulations by the courts. Last year, however, 
the High Court held that if non-Irish nationals possess property overseas, this will only be reckonable as 
‘alternative accommodation’ if this property is in their current possession and if its sale could ensure secure 
alternative accommodation, not merely cover a short term rent.64 This judgment indicates that a factual 
assessment of the value and other factors in relation to the property is required in order to assess fairly if it 
constitutes alternative accommodation for the purposes of the regulations. 

MLRC’s casework experience is that if a non-Irish national declares that they own property overseas on their 
application for social housing support, a housing authority will routinely issue a refusal of that application 
with little or no consideration of whether or not, in law, such a property would constitute alternative 
accommodation for the purposes of the regulations and would therefore render the applicant ineligible for 
such social housing support. 

CASE STUDY
MLRC acted for a single mother of three children who was at risk of homelessness because 
she could not afford to pay her rent. She was not in receipt of any rent support or subsidy. 
She made an application for social housing supports but was refused on the basis that she 
owned an apartment in her country of origin; no further reasons or explanation for the legal 
basis of the decision was provided. The apartment was valued at €12,000 and was occupied 
by her elderly and infirm grandmother. The position in the country of origin was that it would 
not be legally permissible to evict the grandmother in order to effect vacant possession and 
consequent sale of the property, and therefore provide funds to the applicant to secure her 
own accommodation. Furthermore, even if she had been able to realise the asset, the proceeds 
would not have provided sufficient funds to sustain the family’s housing for more than six 
months. Crucially, it would have breached the applicant’s free movement rights as an EU citizen 
to be obliged by the housing authority to return to her country of origin in order to reside 
in the property and meet her housing need through that route. MLRC drafted detailed legal 
representations on behalf of the applicant and submitted a further appeal on her behalf. The 
matter resolved favourably following this intervention. The applicant was accepted on to the 
housing list, able to access social housing support and averted homelessness. 

The factual circumstances of the applicant and of the particular property ownership are highly relevant to 
whether or not that property constitutes alternative accommodation for the purposes of the regulations but 
these are not routinely interrogated and assessed by housing authorities. Complications frequently arise for 
EU nationals in relation to ownership of land or property in EU states which, in MLRC’s casework experience, is 
assumed by a housing authority to constitute alternative accommodation even when such land or property is 
evidenced to be uninhabitable, inaccessible, or unrealisable as an asset. 
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As this case study illustrates, the application of Regulation 22 by housing authorities in some cases can 
present specific challenges to non-Irish national applicants. It seems practices have developed that arguably 
place an unfair and disproportionate evidential burden on non-Irish national applicants and naturalised Irish 
nationals. 

In many instances observed by MLRC, where non-ownership of property is raised, the evidence provided 
by the applicants in response to requests from housing authorities is often of little evidential and probative 
value. It nonetheless ‘ticks the box’ and resolves any concerns of the housing authority. It does, however, 
impose an extraordinary burden on the applicants, both in practical and financial terms and potentially 
constitutes indirect discrimination on grounds of nationality. 

The substantial concerns set out here could be addressed through a careful and proper application of 
Regulation 22 by housing authorities. They should appropriately apply Regulation 22 and conduct fact-
sensitive assessments in individual cases. Such an approach should not include requests for non-specific and 
burdensome ‘affidavits’ from minority applicants. In cases of property ownership abroad, housing authorities 
should conduct fact-sensitive assessments and provide reasoned decisions, in line with standards of good 
administration. Careful and considered adherence to fair procedures will ensure applicants are aware of the 
reasons and basis for decisions of the housing authority and will be in a position to better overcome any 
barriers to access that arise on the basis of Regulation 22. 
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The final barrier addressed in this report, identified through MLRC’s casework for 
minority groups accessing housing services, concerns access to and provision of 
emergency accommodation for those experiencing homelessness within this group. 

Under the Housing Act 1988, a person is homeless if there is no accommodation which they can reasonably 
occupy or remain in occupation, or they are living in a hospital, night shelter or other such accommodation 
because they have no accommodation they can occupy, and they are unable to provide accommodation from 
their own resources.65 Where someone satisfies this definition of homelessness, the housing authority has 
discretionary power to provide temporary accommodation for the homeless applicant.66 Housing authorities 
are empowered under the Housing Act 1988 to either provide temporary accommodation itself, to make 
arrangements with private sector bodies to provide accommodation, or to provide financial assistance 
whereby the homeless person can find their own accommodation.67 

This section looks at three mechanisms by which housing authorities provide emergency accommodation, 
and the problems which these mechanisms cause for members of minority groups who are experiencing 
homelessness. It highlights specific challenges faced by minority groups in accessing homeless services and 
barriers to their proper and appropriate engagement in the homeless assessment. 

Provision of chronically unstable emergency accommodation
A particularly troubling form of temporary emergency accommodation, particularly for homeless families, is 
the provision of emergency accommodation on a ‘one night only’ basis only, known as ‘ONO’. This form has 
received welcome scrutiny over the course of the last year and fortunately appears to have been phased 
out over the course of the last eight months.68 MLRC previously highlighted the dire impacts of this form of 
emergency accommodation particularly on minority applicants both in its submission to the Joint Oireachtas 
Committee on Housing in June 2019, and in its 2019 report on the Lived Experience of Homeless Families. 

In November 2019, the Joint Committee on Housing, Planning and Local Government recommended 
the immediate cessation of provision of one night only emergency accommodation.69 It appears this 
recommendation has been implemented during the course of 2020, as is considered further below. 

ISSUES WITH EMERGENCY 
ACCOMMODATION 
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When placed on this form of one night only emergency accommodation by the housing authority, homeless 
families must move their accommodation each day with all their belongings. They cannot access the 
emergency accommodation placement ordinarily until 6pm in the evening and must leave by 9.30am; this is 
despite the booking or arrangements for their accommodation being made much earlier in the day. Homeless 
families placed on this provision ordinarily have no secure place to go during the day, and spend prolonged 
periods in shopping centres, in parks, on buses, and walking the streets. They have no access to cooking or 
laundry facilities. As detailed in our previous report on the experiences of homeless families, those families 
placed on ONO provision are often unable to register their children for school or access primary care 
healthcare due to the chronic instability in their emergency accommodation. 

It is noteworthy that there has, at no stage, been a published policy that confirms in what circumstances a 
particular family will be placed on ONO emergency accommodation. MLRC has previously acted on behalf 
of both families who are on the social housing list and families not yet on the social housing list which have 
been afforded this provision. MLRC has been unable to identify any discernible pattern of why this provision 
is made to some families and not others. 

It is clear, however, that a disproportionate number of non-Irish national and ethnic minority families have 
previously been placed on this provision. MLRC also notes that it has frequently been a fall-back form of 
emergency accommodation provision for larger families, many of which are from ethnic minority groups, 
including the Traveller community or Roma community.70 

In 2019, MLRC sought data from the Dublin Region Homeless Executive (DRHE) on the prevalence of ethnic 
minority applicants placed on ONO emergency accommodation provision. DRHE could not provide this data. 
We were able to source data from Crosscare Advocacy Service who collated data from their interactions 
with homeless families in late 2019. Of the 381 families that presented to Crosscare in 2019, 123 of these 
families (32%) had at some point accessed one night only accommodation. Within this, 123 families, 17 had 
Irish citizenship, 23 were non-EEA nationals, and 82 (two thirds) were EEA nationals. Furthermore, 57 of the 123 
(almost half) were Roma.

The Covid-19 pandemic has given impetus to policy recommendations to end use of ONO emergency 
accommodation provision. The response to the pandemic has instead focused on providing consistent 
and stable access to emergency accommodation placements: ‘For the duration of Covid-19, all residential 
accommodation for families and singles has moved to 24 hour access to allow the implementation of the 
Covid-19 HSE Guidelines, thereby reducing the public health risks to homeless persons.’71 

The response to the pandemic by housing authorities appears to have inadvertently progressed the 
recommendation of the Oireachtas Committee on Housing to cease provision of ONO emergency 
accommodation, which had been in the process of being implemented by the DRHE. 72
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CASE STUDY
MLRC recently assisted a mother and her three children, including a child with severe autism. The 
family were naturalised Irish citizens and of ethnic minority. They had been residing in the UK 
and returned to Ireland following a relationship breakdown precipitated by domestic violence. 
The family returned to Ireland in crisis and presented as homeless to the housing authority. 
The housing authority provided emergency accommodation to the family on a one night only 
basis, which caused enormous distress to the family, particularly in the absence of any reasons 
or explanation for such unstable accommodation provision. The mother was unable to register 
the children for schools and access health services, including special supports for the child with 
a disability. MLRC intervened and made representations to the housing authority, the result of 
which secured a secure and consistent emergency accommodation placement for the family. 
The family were also prioritised for supported accommodation and moved into that long-term 
accommodation following MLRC’s engagement. 

The practice of placing homeless families on ONO emergency accommodation instead of a rolling booking 
of emergency accommodation may constitute indirect discrimination by disproportionately disadvantaging 
groups on the basis of race. As data collated by Crosscare showed, 85% of those who had accessed ONO 
emergency accommodation were non-Irish nationals, and non-Irish nationals spent on average more than 
twice as long in such accommodation as Irish nationals. 

The absence of a full data set on the ethnic breakdown of those on ONO makes any legal challenge on the 
basis of discrimination very difficult; it also impacts negatively on the implementation of appropriate policy 
responses. The related practice, discussed below, of placing applicant families not yet on the social housing 
list into one night only accommodation may arguably also be a further instance of indirect discrimination.

Provision of ‘self-accommodation’ 
The second emergency accommodation approach is the ‘self-accommodation’ option. As noted above, under 
the Housing Act 1988, housing authorities are empowered to provide financial assistance to homeless persons 
so that they can access emergency accommodation themselves. Homeless families from minority ethnic groups, 
predominantly larger families and families with English literacy difficulties, are particularly poorly served by being 
asked to self-accommodate.73 

While the absence of translation services acts as a barrier to ethnic minority applicants accessing all forms of 
housing provision, the adverse effects of a lack of translation services is particularly pronounced for those expected 
to source their own accommodation.74 Resulting from these limitations on their ability to self-accommodate, 
homeless minority families often fail to find adequate temporary accommodation for themselves, and are at risk of 
relying on the one night only provision, or sleeping rough or in Garda stations.75 

As with ONO emergency accommodation, there is no legal regulation or written policy determining when a 
person presenting as homeless should be given financial assistance to self-accommodate. MLRC is not aware of 
any assessment that is undertaken as to the suitability of this form of emergency accommodation for individual 
families. This is despite the previous Government’s policy statement and action plan on housing: Rebuilding Ireland, 
specifically stating that families require a separate and distinct response when presenting as homeless.76 
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Discrimination in accommodation provision on the basis of possession of rent supplement or housing 
assistance is unlawful under the Equal Status Acts.77 However, discrimination against persons in receipt 
of funds from local authorities to access hotels or hostels under the self-accommodation option is not 
unlawful. Thus, hotel or hostel owners can refuse applicants on the basis of them being in receipt of self-
accommodation subsidy. This affects all homeless persons, but particularly those from an ethnic minority 
background, homeless as refusal on the basis of receipt of the self-accommodation subsidy can often be used 
as a proxy for refusal on the basis of nationality, which is potentially unlawful.78 

CASE STUDY
MLRC acted for a Traveller family of eight, who presented as homeless to the housing authority 
and were placed on ‘self-accommodation’. The family made extensive attempts to source a hotel 
booking for their large family but for three months were unable to secure any booking beyond 
a night at a time on a very intermittent basis. During this period, the family had no alternative 
accommodation and resorted to dividing up the family such that the children stayed at different 
relatives’ houses and the parents slept in the car. MLRC made legal representations on behalf of 
the family arguing that the accommodation provision was of such an inadequate standard that it 
failed to meet the Council’s obligations under the Housing Act 1988 and infringed on the family’s 
right to family and private life. The family were placed in a family hub following the issuing of 
legal proceedings that challenged the inadequate homeless provision to the family. 

It is entirely inappropriate to place the obligation of sourcing emergency accommodation on individual 
families, particularly when those families are of ethnic minority and face particular challenges to sourcing 
appropriate accommodation. The former Minister for Housing, Planning, and Local Government expressed a 
similar view, acknowledging in January 2019 that ‘it is completely unacceptable that people still have to go to 
hostels for emergency accommodation’.79 

MLRC welcomed the recommendation of the Joint Committee on Children and Youth Affairs in November 
2019 that ‘the Government should instruct local authorities to end self-accommodation by families and 
restrict the practice of one-night-only accommodation for families with children so that it cannot be used on 
more than two consecutive nights.80 

In the context of the current pandemic, as the UN Special Rapporteur on the Right to Adequate Housing has 
noted, ‘a lack of access to adequate housing is a potential death sentence for people living in homelessness 
and puts the broader population at continued risk.’ In light of this, the Special Rapporteur advised that states 
must ‘immediately provide accommodation to all homeless people living ‘rough’ or on the streets with a view 
to transitioning them to permanent housing so that they do not return to a situation of homelessness once 
the pandemic is over.81 

The DHRE reports its ‘self-accommodation team has negotiated considerable reductions in commercial hotel 
room rates and are also concentrating on moving families from hotels to self-contained accommodation 
(if long term housing is not an immediate option).’82 The DRHE further reports that significant progress has 
also been made in reducing the number of families self-accommodating in hotels. Such progress is welcome; 
particular focus and priority should be given to vulnerable families of ethnic minority status. 
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Family hub homeless provision 
The third and final form of emergency accommodation provision for those presenting as homeless from 
minority groups considered here is family hub accommodation. This form is generally available when the 
homeless household includes dependent minor children. The provision of family hubs is a priority policy of 
the Department of Housing, highlighted in its Rebuilding Ireland Action Plan.83 The stated aim in the Action 
Plan of ‘family hubs’ is to provide a form of emergency accommodation that offers greater stability for 
homeless families, facilitates more coordinated needs assessment and support planning, including on-site 
access to required services (such as welfare, health and housing services), and provides appropriate family 
supports and surroundings.84

MLRC shares concerns over the suitability of family hubs as congregated settings that risk institutionalising 
homelessness.85 Notwithstanding these concerns, MLRC clients have generally seen family hubs as a ‘least 
worst’ form of emergency accommodation that is generally preferable to hotels or B&B accommodation. 
Similar to the preceding forms of temporary accommodation, there are no clear criteria prescribing when 
homeless families should be provided with family hub accommodation. 

In the casework experience of MLRC, families from minority groups (often with limited literacy competences 
and language skills) are particularly disadvantaged in advocating for placement within a family hub, and 
thus are at a greater likelihood of being overlooked for such provision.86 Additionally, such hubs are usually 
configured for relatively small family sizes, and so minority groups with larger families are placed at a 
pronounced disadvantage.87

For reasons highlighted in the preceding sections, ethnic minority groups, such as non-Irish nationals and 
ethnic minority Irish nationals including Travellers, face particular barriers to accessing the social housing list. 
While the housing authority has a minimum of 12 weeks to assess and determine a social housing application, 
this can be extended up to a maximum period of 26 weeks. As evidenced in a recent High Court case, 
there are frequently long delays in finally determining social housing applications from such applicants.88 
This potentially becomes an issue in accessing adequate homeless accommodation when the homeless 
assessment is erroneously linked to the social housing assessment. 

When engaging on individual cases, MLRC has in some instances been advised orally by housing authorities 
that an applicant may be afforded a lesser form of one night only emergency accommodation provision until 
he or she is on the social housing list. More recently and in the context of the pandemic, MLRC has seen 
refusals of emergency accommodation on the basis that the applicant does not meet the criteria of the social 
housing assessment, in particular, the local connection test. There is however no legal basis for conflating the 
tests for social housing provision and for emergency accommodation.89 These refusals have placed ethnic 
minority families in very precarious positions and at risk of rough sleeping. 
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CASE STUDY 
MLRC recently assisted a homeless family being denied access to emergency accommodation. 
The family were members of the Roma community and had recently arrived in the State to 
pursue employment here. They sought access to emergency accommodation within their first 
three months in Ireland. The local authority to whom the request was made for emergency 
accommodation denied the family access to emergency accommodation on the basis that they 
did not have a local connection to the authority’s functional area. The request for emergency 
accommodation was made to this specific local authority as the father of the family worked 
within the authority’s functional area and the family were seeking to make an application 
for social housing supports with this local authority. MLRC highlighted to the local authority 
that under Section 2 of the Housing Act 1988, there is no local connection test in defining 
homelessness and that they were potentially unlawfully conflagrating the tests for social housing 
supports and access to emergency accommodation. Following MLRC’s engagement with the 
local authority, the family were placed in emergency accommodation for a two-week provisional 
period, pending the completion of a homeless assessment. 

Overall, in MLRC’s experience, minority groups are significantly disadvantaged in their ability to advocate 
for a change in the emergency accommodation provision due to language barriers and challenges accessing 
advocacy advice and support, compounded by the insecurity of their day-to-day situation. They are also 
disadvantaged in progressing their social housing applications and may rely heavily on advocacy services that 
are not accessible (easily or at all), particularly in the context of Covid-19 restrictions. Practical and logistical 
obstacles therefore compound the legal barriers to accessing homeless services. 

Given the scale of the issues highlighted in this section, it is arguable that housing authorities are failing 
to provide appropriate emergency accommodation for minority groups. Clarity is needed in relation to 
procedures and practises applied in the homeless assessment. The criteria applied to determine what form 
of emergency accommodation homeless persons receive must be clearly regulated, be transparent, and be 
assessed as the best suited to meet the needs of that individual family or person. 

The position of minority applicants would be improved if the recommendations of the Joint Committee on 
Housing, Planning and Local Government were fully implemented, in particular that ‘the Housing Act 1988 
be amended [or regulations passed] to place a limit on the time that families and vulnerable individuals may 
spend in homeless emergency accommodation.’90 It is essential that related recommendations in relation to 
cessation of self-accommodation and one night only emergency accommodation provision be acted on and 
that the recommendations, if implemented, be maintained. 91 92 In this manner, barriers to minority groups 
accessing housing services when they are in most urgent need could be significantly reduced.

There is considerable scope for the issuing of regulations under Section 10 of the Housing Act 1988. Such 
regulations could address concerns in relation to the suitability of emergency accommodation provided to 
minority and/or vulnerable applicants. 

The absence of data with respect of the profiles of those minority groups accessing homeless services is 
another noteworthy aspect that could be rectified by proper data collection by housing authorities. Accurate 
and adequate data would better inform any strategy implemented to improve access to homeless services for 
minority groups.
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This paper has noted several existing barriers for minority groups accessing housing 
services in Ireland. In this final section, the potential for the Public Sector Equality and 
Human Rights Duty (PSEHRD) to contribute towards making housing services more 
accessible to minority groups will be considered. 

S42(1) of the Irish Human Rights and Equality Commission Act 2014 imposes an obligation on public bodies to 
‘in the performance of its functions, have regard to the need to – 

(a) 	 eliminate discrimination,

(b) 	 promote equality of opportunity and treatment of its staff and the persons to whom it provides 
services and,

(c)	 protect the human rights of members, staff, and the persons to whom it provides services.’93

This duty applies to all public bodies, including, for present purposes, the Department of Housing, Planning 
and Local Government, councils, housing authorities, and also private parties to which such bodies delegate 
responsibility, such as B&Bs and hostels funded to provide emergency accommodation.94 The objective of the 
duty is to ‘mainstream’ human rights and equality considerations within public bodies, so that human rights 
and equality protection can be provided without the need for litigation.95

In addition to the ongoing functional duty to ‘have regard’ under s.42(1), there is also an obligation, under 
S42(2), on public bodies to complete a three-stage review of their functions for the purposes of giving effect 
to the duty under s.42(1). First, the body must assess what equality or human rights issues may arise from 
the performance of their public function. For the human rights assessment, the public body should assess 
how its performance complies with the Constitution, the European Convention of Human Rights (“the 
Convention”), and other incorporated international human rights treaties.96 The Constitution and Convention 
guarantees of dignity and non-discrimination, amongst others, should be considered at this stage.97 For 
equality purposes, the assessment should consider how the public body’s performance affects groups that 
share a protected characteristic under the Equal Status Act 2000, including, for present purposes, race, and 
membership of the Traveller community. Second, public bodies are to set out the policies, plans and actions 
in place or proposed to address the issues that were identified during the assessment. Actions to address 
such issues are to be included within the body’s strategic plan or annual report, which implicates the third 
stage: the duty to report. 

Efforts to further the elimination of discrimination and promotion of equality and human rights should, 
therefore, be incorporated into the strategic and annual planning of public bodies. The Irish Human Rights 

THE POTENTIAL OF THE  
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and Equality Commission (IHREC) is empowered under S42(5) to invite public bodies they consider to be in 
default of their duty to carry out a review or implement an action plan to advance the equality and human 
rights compliance of its performance.98 The IHREC is empowered to (and where requested by the Minister 
must) review the operation of the public sector duty by such a public body.99 It is through this process that 
enforcement of the PSEHRD is expected to be policed.

In April 2018, IHREC invited Dublin’s four local authorities to carry out Equality Reviews specifically focused on 
non-Irish nationals’ access to social housing and homeless services.100 According to the IHREC, the completed 
Equality Reviews raised serious concerns about the application of Circular 41/2012, and stated that, due to 
equality concerns, the practice of requiring people applying for social housing to reside in a housing authority 
for one year on top of the statutory criteria for eligibility has ceased.101 The IHREC’s concerns, arising from these 
Equality Reviews, as to the implementation of the Circular amounting to discrimination on the ground of race, 
led the Commission to write to the Department of Housing, Planning, and Local Government.102 

The fact that this resulted from undertaking a review of the compliance of these housing authorities’ 
compliance with equality standards demonstrates the potential of the PSEHRD, if performed in good faith, to 
draw attention to how minority groups can be affected by public bodies, and its potential to positively lead 
to a correction of these adverse effects. 

In 2019, IHREC ‘worked closely with the Department of Housing, Planning and Local Government to include 
the Public Sector Duty into their Guidelines for Local Authorities in the Preparation of Corporate Plans 
2019- 2024.’103 Also in 2019, in the context of consistent underspend of funds for Traveller accommodation by 
local authorities, IHREC invited every local authority in the State to conduct an equality review specifically in 
relation to provision of Traveller accommodation by each local authority. As noted by Crowley:

‘Twenty-one (68%) local authorities have published their corporate plans for the next four to five-year period, 
four in draft form and one adopted but not published. Nineteen of the twenty-one local authorities make 
commitments to implementing the Duty (90%) […] While this is significant, no local authority appears to have 
actually implemented the Duty, with none pointing to a completed assessment of equality and human rights 
issues in relation to their functions. While significant commitment to the Duty is evident, local authorities 
are at an early stage in its implementation. The commitment established by most of these twenty-one local 
authorities is general in nature, focused on a broad commitment to implement the requirements to assess, 
address, and report.’104 

Great Britain and Northern Ireland introduced public sector equality duties over 20 years ago, and provide 
illustrative examples of the progressive impact that positive sector equality duties can have.105 The duties 
differ from those in Ireland in both the requirement to have ‘due regard’ as opposed to simply ‘regard’ as in 
Ireland, and in the objectives which the duty seeks to pursue. Nevertheless, a consideration of their public 
sector equality duties and the role of those duties in bringing about positive change for minority groups with 
respect to housing, can inform the comparatively underutilised PSEHRD in Ireland. 
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Where self-regulation is unforthcoming, the public sector equality duty is enforced either statutorily through 
the Equality and Human Rights Committee (the British equivalent to the IHREC),106 or through a judicial review 
application made either by a party to the case with sufficient interest or the the Equality and Human Rights 
Committee. As Sigafoos has noted, ‘it is the judicial review route, rather than the statutory powers, that has been 
used on a number of occasions and this has allowed the courts to ‘flesh out’ what the duty entails and in particular 
what the authority, or other body exercising public functions, must do in order to be found to have due regard to 
its obligations.’107 

It was found in Great Britain that ‘formal enforcement may not be used very often, but the potential for its use is 
necessary for the more indirect forms of regulation [such as human rights commissions] to operate effectively.’108 

Among the noteworthy developments in these jurisdictions is that, alongside bodies similar to IHREC that are 
empowered to review the compliance of public bodies,109 it is also possible to seek judicial review of public bodies 
where it is arguable than there has been insufficient regard for equality.110 This development has made ‘the PSED […] 
an extremely valuable tool in the toolkit of public lawyers and radically altered the parameters of ‘discrimination 
law’ in British law.111 

The public sector equality duty has been used in England to successfully seek judicial review of social housing 
allocation policies on the ground that insufficient regard was paid to the impact of its housing policy on members 
of a protected group.112 While most frequently engaged where insufficient regard is paid to disabled groups, housing 
policies have also been successfully challenged where insufficient regard has been paid to ethnic minorities.113 

In a similar way, future actions by public bodies in Ireland that fail to have regard to the equality and human 
rights considerations contained in S42 of the Irish Human Rights and Equality Commission Act could be declared 
unlawful.114 By this means, the enforceability of the duty could be further explored and increased, ensuring the 
existing housing policies or practises do not discriminate or adversely affect human rights.

It is expected that the PSEHRD will become of increasing significance to human rights and equality protections in 
Ireland in coming years. Where local authorities are presented with applications for social housing from applicants 
without a local connection to the area, for instance, they need to to be mindful of the equality and human rights 
implications of their decision in exercising their discretion in these cases. 

Furthermore, as Crosscare has observed, the PSEHRD has the potential to hasten the rollout of translation services 
to advance the promotion of equality of opportunity.115 

A likely precondition for changes occurring is some threat of enforcement, whether through IHREC enforcement 
mechanism, judicial review, or both. By the compliance of public bodies such as housing authorities, local 
authorities more generally, and government departments with the PSEHRD, the interests of minority ethnic groups 
in accessing housing services should take on an amplified importance within administrative decision-making. It is 
anticipated that this route will be one method of removing the barriers faced by these groups in accessing key 
housing services.
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CONCLUSION AND 
RECOMMENDATIONS 

This paper has highlighted several serious barriers that currently exist for minority 
ethnic groups accessing housing services, whether social housing or emergency 
accommodation. Examples have been shown to illustrate the effects these barriers 
have on members of minority groups, and recommendations for lifting these barriers 
have been proposed. 

The potential for the public sector equality and human rights duty to emerge as a significant feature of 
administrative decision-making has been highlighted as a particularly promising means by which discrimination 
within housing provision can be addressed in the future. It is hoped that, if proposals similar to those 
presented in this paper are implemented, the barriers shown to currently be in the way of minority groups 
accessing the services to which they are entitled will be removed and a fairer housing scheme for all will 
develop.

The recommendations, in summary form, are as follows:

In relation to Circular 41/2012:

1.	 Application of the Circular as a ‘guidance only’ document by housing authorities, underpinned by 
proper training for the relevant decision-makers. This is needed as the Circular lacks the legal certainty 
of legislation.

2.	 If the Circular remains in place it must be updated to ensure that it accurately reflects the relevant 
changes in Irish immigration law, such as the European Communities (Free Movement of Persons) 
Regulations S.I. 2015/548. 

In relation to the ‘normal residency’ and ‘local connection’ requirements within social housing provision:

1.	 The ‘local connection test’ used as part of the social housing supports application be clearly and 
consistently treated by housing authorities as discretionary, rather than conclusive, so as to prevent 
potentially unlawful discrimination against minority groups, particularly those who have recently arrived 
in Ireland or those who have a nomadic culture. 

2.	 Housing authorities should be issued with guidance on the proper exercising of their discretion to 
conduct an assessment under the Social Housing Assessment Regulations 2011.

In relation to the ‘alternative accommodation’ requirement within social housing provision:

1.	 Appropriate and proportionate application of Regulation 22 of the Social Housing Assessment 
Regulations 2011 by housing authorities, particularly in the area of property ownership abroad. 

2.	 An ending by housing authorities of requesting minority applicants for burdensome ‘affidavits’ in 
relation to property ownership abroad, whose evidential and probative value is unclear. 
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In relation to issues with emergency accommodation:

1.	 Collation of reliable data in relation to minority groups and their access to various forms of emergency 
accommodation. 

2.	 Issuing of Regulations by the Minister of Housing, Planning and Local Government, under Section 10(11)
(a) of the Housing Act 1988, specifying and restricting the type of emergency accommodation that 
individuals and families may be accommodated in, ensuring therefore its suitability and adequacy. This 
will ensure that the criteria applied to determine what form of emergency accommodation homeless 
persons received is clearly regulated and transparent.

3.	 Amendment to Section 10 of the Housing Act 1988 (or regulations made under Section 10(11)(a)) to 
place a limit on the time that families and vulnerable individuals may spend in emergency homeless 
accommodation.

4.	 In accordance with the recommendations of the Oireachtas’ Joint Committee on Housing, Planning and 
Local Government’s report on Family and Child Homelessness (November 2019) that the practice of 
one night only emergency accommodation and self-accommodation is ended and remains so. 

5.	 Transparency in relation to policies applied in relation to homeless assessment and homeless 
accommodation provision to all homeless persons, including minority groups. 

In relation to the potential of the Public Sector Equality and Human Rights Duty: 

1.	 Housing authorities to fully implement the PSEHRD by having due regard to the need to eliminate 
discrimination, promoting equality and protecting the human rights of those who access their services. 

2.	 Housing authorities complete the three-stage review of their functions under Section 42(2) of the Irish 
Human Rights and Equality Commission Act 2014.
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